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clause included in the contract, the re-
lief provided under paragraphs (a) and 
(b) above does not apply— 

(1) To the extent that contractor li-
ability is expressly provided under a 
contract clause authorized by this reg-
ulation; 

(2) When a defect or deficiency in, or 
the Government’s acceptance of, the 
supplies or services results from willful 
misconduct or lack of good faith on the 
part of the contractor’s managerial 
personnel; or 

(3) To the extent that any contractor 
insurance, or self-insurance reserve, 
covers liability for loss or damage suf-
fered by the Government through pur-
chase or use of the supplies delivered or 
services performed under the contract.

46.805 Contract clauses. 
(a) Contracts that exceed the simplified 

acquisition threshold. The contracting 
officer shall insert the appropriate 
clause or combination of clauses speci-
fied in subparagraphs (a)(1) through 
(a)(5) of this section in solicitations 
and contracts when the contract 
amount is expected to be in excess of 
the simplified acquisition threshold 
and the contract is subject to the re-
quirements of this subpart as indicated 
in 46.801: 

(1) In contracts requiring delivery of 
end items that are not high-value 
items, insert the clause at 52.246–23, 
Limitation of Liability. 

(2) In contracts requiring delivery of 
high-value items, insert the clause at 
52.246–24, Limitation of Liability—
High-Value Items. 

(3) In contracts requiring delivery of 
both high-value items and other end 
items, insert both clauses prescribed in 
(1) and (2) above, Alternate I of the 
clause at 52.246–24, and identify clearly 
in the contract schedule the line items 
designated as high-value items. 

(4) In contracts requiring the per-
formance of services, insert the clause 
at 52.246–25, Limitation of Liability—
Services. 

(5) In contracts requiring both the 
performance of services and the deliv-
ery of end items, insert the clause pre-
scribed in subparagraph (4) above and 
the appropriate clause or clauses pre-
scribed in subparagraph (1), (2), or (3) 
above, and identify clearly in the con-

tract schedule any high-value line 
items. 

(b) Acquisitions at or below the sim-
plified acquisition threshold. The clauses 
prescribed by paragraph (a) of this sec-
tion are not required for contracts at 
or below the simplified acquisition 
threshold. However, in response to a 
contractor’s specific request, the con-
tracting officer may insert the clauses 
prescribed in paragraph (a)(1) or (a)(4) 
of this section in a contract at or below 
the simplified acquisition threshold 
and may obtain any price reduction 
that is appropriate. 

[48 FR 42415, Sept. 19, 1983, as amended at 55 
FR 3886, Feb. 5, 1990; 60 FR 34760, July 3, 1995; 
61 FR 39190, July 26, 1996]

46.806 Subcontracts. 
(a) The clause at 52.246–23, Limita-

tion of Liability, and the clause at 
52.246–25, Limitation of Liability—
Services, each require the contractor 
to insert the same clause in all sub-
contracts. 

(b) The clause at 52.246–24, Limita-
tion of Liability—High-Value Items, 
and its Alternate I require the con-
tractor to insert that clause, the clause 
at 52.246–23, Limitation of Liability, or 
both, as appropriate, in all sub-
contracts. However, they require the 
contractor to obtain the contracting 
officer’s written approval before in-
cluding the clause at 52.246–24, Limita-
tion of Liability—High-Value Items. 
The contracting officer shall approve 
the use of this clause in a subcontract 
only if the clause would have been used 
had the subcontract been a prime con-
tract with the Government.
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